EEOC AND SUPREME COURT RULE DISCRIMINATION BASED ON SEXUAL ORIENTATION AND/OR GENDER IDENTIFICATION 
MAY BE PURSUED AS TITLE VII COMPLAINTS

By Deb McCallum, EEO Attorney-Advisor for VA

PART ONE

A combination of Supreme Court and EEOC decisions has managed to accomplish what Congress has tried but failed to accomplish in 21 years of trying.  As a result of these decisions, Federal employees who believe they have been subjected to discrimination based on their sexual orientation may now pursue an EEO complaint using the same avenues of redress as employees who believe they have been discriminated against based on race, age, national origin, color, disability, religion or gender.  How, you may ask, has sexual orientation/gender identity been added to a Federal statute without the consent of Congress?  Well, it’s a long and convoluted story, but I’ll try to give you the “Reader’s Digest” version.

History of Effort to Protect Sexual Orientation under Title VII
	The “seed” of including sexual orientation as a basis of unlawful discrimination was actually planted way back in 1989 when the Supreme Court issued a decision in a landmark case, Price Waterhouse vs. Hopkins.  Ms. Hopkins, the initial Plaintiff in Price Waterhouse, was a top-notch performer for the company, often out-performing her male counterparts.  However, despite her stellar performance, she was repeatedly passed over for the position of partner.  When she finally confronted management about her failure to make partner, her superiors told her that she needed to “walk more femininely, talk more femininely, dress more femininely, wear make-up, have her hair styled, and wear jewelry.”   Management also criticized as “too aggressive” the very same sales techniques for which they had rewarded her male co-workers.  In a majority opinion, the Supreme Court held that the actions of Price Waterhouse in refusing to make Ms. Hopkins a partner for the reasons set forth above amounted to “gender stereotyping,” meaning that the firm refused to make Ms. Hopkins a partner because she did not “act” the way management thought a female broker should act.  The Court, in ruling in favor of Ms. Hopkins, was the first court to use the term “gender-stereotyping” and viewed it as a form of sex (meaning gender-based) discrimination. 

	Eventually, legislation was introduced in Congress in 1994 in the form of the Employment Non-Discrimination Act (ENDA) which sought, among other things, to add sexual orientation to the list of protected classes covered by Title VII.  The ENDA has subsequently been introduced in every Congress since 1994 (except the 109th Congress), but has yet to pass. The closest it ever came to passage was in 2013, when Rep. Barney Franks introduced a transgender-inclusive version of the bill in 2011, which passed the Senate in November of 2013, with bipartisan support, but never passed the House.



The Courts Step in To Do What Congress Won’t
	Those of us who handle employment law had predicted back in 1989 when the Supremes issued the Price Waterhouse decision that the creation of a cause of action for “gender stereotyping” would eventually open the door for allowing sexual orientation claims under Title VII, and it turns out we were right.  Slowly over the years through a series of EEO and court decisions, more and more cases based on sexual orientation have been allowed to go forward, some based on “gender stereotype” and others based on same-sex sexual harassment.  In1998, the Supreme Court issued another significant decision in Oncale vs. Sundowner Offshore Services, Inc.  That decision involved employees working on an off-shore oil platform in the Gulf of Mexico.  Mr. Oncale claimed that he was forced to resign from his job after being subjected to unrelenting harassment from his co-workers and his superiors, including some of a physical nature based on their belief that he was gay (he wasn’t).  All of the lower courts had dismissed Oncale’s complaint finding that Mr. Oncale, a male, had no cause of action for sexual harassment against his male co-workers and bosses.  However, in a unanimous decision, the Supreme Court reversed the lower courts, finding instead that any discrimination based on sex is actionable so long as it places the victim in an objectively disadvantageous working condition, regardless of the gender of either the victim or the harasser.  This decision was hailed by the LGBT community as a landmark case for “gay rights” even though all involved in the case were heterosexual.

	That brings us to the three decisions, all issued by the EEOC in the past three years (two of them this year), that have left no doubt that discrimination complaints alleging discrimination based on sexual orientation can now be brought under Title VII of the Civil Rights Act and are to be processed just like all other Title VII complaints.  The first decision, Macy vs. DOJ issued in April 2012, involved a job applicant who had presented as a male to apply for a police detective position in the crime lab of the ATF.  On two occasions, the selecting official had indicated that Macy would be selected for the position.  However, when the selecting official learned, through Macy’s background check, that Macy was in the process of transitioning from male to female (Macy revealed that information to the person conducting the background check interview), the selecting official informed Macy, five days after the background check interview, that the position was “no longer available.”  Macy filed a complaint of discrimination based on sex and gender identity.  The ATF accepted the complaint on both bases, but would only process the complaint under its internal procedure and not through the Title VII process, which would have given Macy the right to a hearing before the EEOC.  Macy appealed ATF’s decision to process his complaint using only its internal process and the EEOC overturned ATF’s decision, finding that Title VII’s ban on sex discrimination prohibits discrimination on the basis of both biological sex and gender; and that “gender encompasses not only a person’s biological sex but also the cultural and social aspects associated with masculinity and femininity.”  Thus, held the EEOC, discrimination against a person because that person is transgender is discrimination based on sex.    




In December 2014, the Department of Justice issued a Memorandum instructing all Federal agencies to process complaints of discrimination filed by transgender persons as Title VII complaints based on sex and/or gender stereotyping; and the EEOC brought the matter full circle issuing decisions in January and April 2015, in which it reversed decisions to dismiss employee claims of discrimination based on sexual orientation for lack of jurisdiction.  In Complainant vs. VA, decided in January of this year, a Social Worker working as a Suicide Prevention Case Manager filed a discrimination complaint alleging harassment based on sexual orientation.  The employee claimed that he had been subjected to a whole array of derogatory comments by co-workers and management concerning his sexual orientation, including not-so-subtle hints of possible bodily harm.  The case went before an EEOC Administrative Judge who accepted the other bases of the employee’s complaint, but dismissed the sexual orientation claim on the ground that the EEOC did not have jurisdiction over such claims.  However, the Appellate Division of the EEOC overturned the AJ’s decision to dismiss the sexual orientation claim.  Citing Macy, the Commission determined that the Complainant’s claim of discrimination based on sexual orientation was viable as a claim of discrimination based on sexual stereotyping and gender; and that such claims may therefore be brought under Title VII, and remanded the case to the EEOC for a hearing on the sexual orientation claim.  Finally, on February 11, 2015, the EEOC issued another decision in Complainant vs US Postal Service in which it ruled that even ONE harassing comment of a homophobic nature may be enough to raise a viable claim of discrimination based on sexual orientation if the comment is egregious enough.  

Because of the above Commission and court decisions, all complaints of discrimination based on sexual orientation filed by Federal agency employees are now to be processed in the same manner as claims based on membership in all classes protected by Title VII.

PART TWO: SO WHAT NOW?
In Part One of this article, I provided the history of how sexual orientation and/or gender identity came to be covered under Title VII of the Civil Rights Act despite the fact that neither is specifically mentioned in the Act and Congress has failed, over the past 20 years, to pass the Employment Non-Discrimination Act which would have covered discrimination based on the above two categories.  Since Part One was published, the EEOC has issued yet another decision affirming its position on this matter.  In Baldwin vs. Dept. of Transportation, issued on July 15, 2015, the EEOC sets out clearly and rather eloquently its rationale for why discrimination based on sexual orientation and/or gender identification is and should be covered by Title VII.

	So now that employees can bring claims of discrimination based on the above protected categories under Title VII, what does this mean in terms of how supervisors, managers, and even co-workers must behave in the workplace when interacting with a lesbian, gay, bisexual, or transgender (LGBT) employee?  Well, for starters, the same rules that prevent disparate treatment or creation of a hostile work environment based on race, gender, national origin, religion, or any of the other categories covered under Title VII also apply to LGBT employees.  Specifically, a supervisor or manager cannot take any adverse action against an LGBT employee affecting a term or condition of their employment because of the person’s LGBT status.  This prohibition applies even in situations where the management official’s religious beliefs may be anti-LGBT.  It is true the First Amendment protection of freedom of religion allows any VA employee, including management and co-workers, to hold whatever religious belief they choose.  The First Amendment also allows persons in the workplace the limited right to proselytize to others or try to convert others to their religious beliefs.  However, the law requires such proselytizing cease once the recipient of the proselytizing makes it known those attempts are unwelcome and they wish to be left alone.  If the attempts to convert or condemn the LGBT individual (or those who support them) continue after such a request, the offended employee may file a complaint of creation of a hostile work environment against the manager or co-worker based on LGBT discrimination.  Furthermore, regardless of a manager’s religious beliefs, a manager  cannot apply or even consider his or her beliefs when making employment decisions that have a negative impact on the LGBT employee’s work environment, no matter how strong those beliefs might be.  

Management is also responsible for preventing or stopping co-workers of an LGBT employee from harassing the employee because of the co-workers’ anti-LGBT sentiments.  This means if a supervisor or manager observes or learns of such harassing conduct directed at an LGBT employee (such as name-calling or leaving anti-LGBT literature on the employee’s desk or in his or her work area), the supervisor must take immediate and effective action to stop such conduct, including but not limited to disciplinary action against the offending co-worker.  Failure on the part of the management official to do so may result in a finding of LGBT discrimination against the Agency and possible disciplinary action against both the offending co-worker for the actual misconduct and the manager for not taking affirmative steps to stop the conduct.  For example, in Complainant vs. USPS, issued in February of this year, the EEOC held that the co-worker of an LGBT employee who became angry at the LGBT employee for a work-related issue and called the LGBT employee a “homo” told him that he was “living in sin” was found to have created a hostile work environment for the LGBT employee.  In addition, the supervisor of the LGBT employee was also found to have allowed for the creation of a hostile work environment when his only reaction to the LGBT employee reporting the co-worker’s conduct was to tell the two to stay away from each other (which did nothing to stop the co-worker’s conduct towards the LGBT employee).

What about those employees whose religion condemns LGBT persons and feel that they are being subjected to religious discrimination when their facility sends out e-mails or pronouncements concerning LGBT Month, sponsoring an LGBT event or congratulating LGBT employees who wed?  Can those employees file their own viable complaint of hostile work environment based on religion?  The answer is no.  In Complainant vs. EPA, issued on May 19, 2015, the EEOC ruled against an EPA employee who filed a religious hostile work environment claim after the Director of the EPA’s Office of Diversity sent an e-mail to all EPA employees referencing LGBT Month and providing LGBT educational materials.  The EEOC held the employee failed to state a claim because he did not allege a personal loss or harm regarding a term, condition, or privilege of employment.  The EEOC pointed out the same employee filed a prior complaint after he posted a diatribe objecting to an e-mail sent to all employees announcing an on-site celebration of the same-sex marriage of an employee and those who supported the same-sex couple responded to his verbal assault by flooding the e-mail network with expressions of congratulations to the newly-wed couple (he lost that EEO complaint for the same reason).   

There’s one final area with regard to the rights of LGBT individuals in the workplace that needs to be addressed: use of restroom facilities by transgender employees.  For years, the advice given by OGC attorneys to address this issue was to provide the transgender employee with the key to a single-seat restroom for his or her toileting needs in order to try to mitigate the concerns of other employees who had issues with an employee who previously identified with and lived as a member of one gender changing gender identification to the opposite gender.  However, in a decision issued by the EEOC in April of this year, the Commission made it clear this advice is no longer legally acceptable.  In Lusardi vs. Dept. of the Army, the Commission held that a transgender woman who while working for the Army transitioned to living as a woman was subjected to sex-based harassment and disparate treatment when she was not allowed to use the women’s restroom and when a supervisor repeatedly referred to her by her previous male name.  The Commission held that although short-term arrangements (such as the single-seat bathroom) may be allowed, once a transgender employee has transitioned to the opposite gender (regardless of whether or not the employee has had reassignment surgery) an agency may not permanently deny use of the restroom facilities that correspond with that gender.  The EEOC held that supervisor or co-worker prejudices do not justify disparate treatment.  The EEOC also held that continually using the wrong name and pronouns to humiliate a transgender employee is sex-based harassment.

Well, there you have it.  Welcome to the brave new world of discrimination based on sexual orientation and gender identification.  It may take some getting used to, but VA is fully committed to a workplace for ALL of its employees free of unlawful discrimination.  The best advice OGC can give is to check with your local Regional Counsel when such issues arise to make sure you don’t get yourself into trouble.  
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