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Yvonne: VA is strongly and unequivocally committed to equal employment opportunity, diversity and inclusion, and the protection of employee rights in the workplace.

To that end, each year the Office of Diversity and Inclusion works with VA’s executive in charge to publish an Equal Employment Opportunity (EEO), Diversity and Inclusion, Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR), and Whistleblower Protection Policy Statement.

This document summarizes VA’s EEO and diversity-related workplace policies and protections.

It is important that all VA employees fully understand their rights and responsibilities in the area of EEO, No FEAR, Whistleblowing, and other workplace protections.

In this episode of Diversity News, we will focus on VA whistleblower rights and protections.

I’m joined by Georgia Coffey, VA Deputy Assistant Secretary for Diversity and Inclusion, and Hansel Cordeiro, an attorney with the VA Office of the General Counsel (OGC).

Thank you both for joining me. 

Georgia: Thank you, Yvonne, and thank you for giving Hansel and me the opportunity to discuss a very important topic in VA and, in fact, in public service today and that is whistleblower protections.

Yvonne: First of all, what is a whistleblower?

Georgia: A whistleblower is an individual, employee or applicant, who has a reasonable belief he or she has witnessed:
· A violation of any law, regulation, or rule;
· An abuse of authority;
· A substantial and specific danger to public health and safety;
· Gross mismanagement;
· Gross waste of funds; or
· Censorship related to scientific research, analysis, or technical information.

Yvonne: And how can a VA employee report a whistleblower disclosure?

Hansel: So Federal law strongly encourage whistleblowers to come forward and speak up.

Employees may make whistleblower disclosure, called a protected disclosure, to anyone that includes their own supervisor, it includes going to the IG’s office—the VA Office of Inspector General, it includes going to Congress, to the media, and it may also include going to the U.S. Office of Special Counsel.

The Office of Special Counsel is an independent Federal agency that’s tasked with enforcing and protecting whistleblower rights and protections.

An employee doesn’t have to go through their chain of command in order to make a protected disclosure.

The employee may go straight to the Secretary’s office in order to make that disclosure.

Yvonne: What about fear of retaliation?  Wouldn’t that prevent some individuals from making a whistleblower disclosure?

Hansel: Federal employees may not take, direct anyone else to take, threaten, recommend or approve a personnel action against an employee who has made a protected disclosure.

Taking such an action is considered retaliation.

Personnel actions that may constitute retaliation include, but are not limited to, suspension, a removal, changing of working conditions or environment such as telework conditions of an employee who made a protected disclosure.

Whistleblower retaliation is cause for disciplinary action and what that means is an employee who has retaliated against a whistleblower may be either suspended, reprimanded, disciplined in some sense by removal from the Federal service or debarment completely from the Federal service for a specific amount of time.

Yvonne: And how is this tied into the Office of Diversity and Inclusion?

Georgia: It very much is tied with the policies and protections that we’re responsible for drafting and communicating VA wide.

One of the reasons that we’re involved in the whistleblower protection program and notification process is because whistleblower protections are so closely aligned with many of the EEO protections that our employees and managers and supervisors hopefully are well aware of.

For example, retaliation.

We know that retaliation against individuals who have opposed or participated in the EEO process is forbidden by law and by policy.

Whistleblower retaliation is also prohibited much in the same way that retaliation against EEO activity is prohibited.

We recognize that these policies are so interconnected and that is why we put all of these policy protections in the Secretary’s Annual EEO, Diversity, No FEAR, and Whistleblower Protection Policy Statement.

Rather than issue six or seven different policy statements and have employees and supervisors wonder if they have the definitive word on all policies in one policy we decided to consolidate all of these protections, issue them in one document every year to every single employee, and hopefully make that clear.

As I said, retaliation is absolutely one of the important pieces of the Whistleblower Protection Act.

I want to make another point associated with that, too.

Just like with EEO protections, this does not tie a manager’s hands from taking lawful, appropriate action when it is warranted and what we mean by that is a supervisor continues to have both the responsibility and duty to manage his workforce, irrespective of any other issue.

So if an action is taken legitimately, lawfully, justifiably because of some performance deficiency or conduct deficiency that should continue irrespective of any other issue that might be going on.

It’s important for managers to understand that performance deficiencies must be disconnected, separated completely from either whistleblower or EEO activity.

Yvonne: Can you give me an example of an action that might be considered retaliation?

Georgia: Sure.  

Hansel mentioned some of the ones that most people think of: suspension, termination, demotion.

Those are tangible employment actions to use an EEO term that I think are readily recognizable as retaliatory or could be retaliatory actions but there are other more subtle actions, too, that often people don’t think of: things like change in duty assignment, change in duty station, alteration of work schedule, removal of duties and roles from an individual’s assignment.

These things may or may not have what is known as a tangible employment impact on the individuals either financially or otherwise but they could rise to the level of unlawful retaliation depending on the circumstances.

Again, we ask a lot of our managers and supervisors to understand these nuances and to, by all means, ensure that they are protecting every one of their employees and protecting their rights to engage as whistleblowers and not take actions against them because of their participation in whistleblower activity. 

Yvonne: So what should a VA employee do if they feel they have been retaliated against for filing a whistleblower disclosure?
	
Hansel: An employee may either go to the VA management official in charge of them, they may turn to a senior executive in VA, they can look either internally or they can look externally.

The employee has the right to go all the way up to the Secretary’s office.

The employee may go and bring their complaint of retaliation to the Office of Special Counsel, or the employee may bring their complaint of retaliation to the Office of Inspector General.

There are multiple avenues for redress for the employee.

Yvonne: Let’s talk a little bit more about OSC.

I understand they have a program that was created in response to a limited understanding—a reported limited understanding—in the Federal workforce concerning prohibited personnel practices, including whistleblower?

Georgia: That’s correct.

The Office of Special Counsel, as Hansel has pointed out, is the independent agency responsible for, among other things, receiving and acting on whistleblower complaints.

One of the things they have done, and I think it’s a great assistance to Federal agencies such as VA and really around Federal Government is to create what they call the 2302(c) program.

It’s a certification program and basically what this program is intended to do is to help agencies understand their responsibilities and their statutory obligations with regard to whistleblower notification and training of its employees particularly supervisors and managers with regard to whistleblower protections.

We have registered for this 2302(c) program and we are well on our way to putting in place the strategies and the policies and the practices and the initiatives required to maintain full compliance with their expectations.

Yvonne: What are the certification requirements?

Hansel: There are five requirements for OSC certification.

The first is to post informational posters at all VA facilities.

The posters talk about whistleblower rights and protections and prohibited personnel practices.

The second requirement is to inform new employees about their rights to blow the whistle on misconduct and wrongdoing at VA. 

The third is to provide an annual notice to employees about their rights as whistleblowers and at the same time to inform employees about prohibited personnel practices.

The fourth requirement is to provide training for all VA managers on whistleblower rights and protections and prohibited personnel practices.

And the fifth requirement is to have a link to OSC’s Web site, the Office of Special Counsel’s Web site, that’s linked from VA’s main Web page.

Yvonne: So who is the lead?

Georgia: We are very proud to be the lead for the certification program—“we” meaning the Office of Diversity and Inclusion.

You might wonder why would the Office of Diversity and Inclusion serve in that capacity and I can tell you that we very much view this integral protection of employees’ rights as an inclusion issue.

Now, of course it’s Federal law, which of course we want to abide by and given that we’re also responsible for drafting this consolidated policy statement that I mentioned a moment ago it seemed like a natural fit for us to take the lead in terms of ensuring that we meet all of OSC’s expectations to gain full certification so we’re very happy to serve in that capacity. 

Yvonne: So what is the status of the supervisor’s training?

Georgia: Supervisory training is an extremely important component of this entire initiative and the program itself.

We have been working hard and I have to say I am extraordinarily proud of my staff, first and foremost, for putting together in record time a robust, comprehensive, and very, very accurate training program for supervisors and managers.

We did this and we could not have done it without the help of the Office of General Counsel and Hansel in particular, VA Learning University also helped us with this, and VHA’s Employee Education System.

This was truly a collaborative effort.

It’s really VA at its finest where all of us pitched in together in very, very short time to produce what I think is going to be a very, very valuable training for our supervisors.

It is going to be mandatory for every single manager, supervisor, and executive in VA as we think it should be because as we know leaders bear a large responsibility for protecting not only the rights of employees but for ensuring that we are cultivating a psychologically safe environment for all employees.

That is also a fundamental piece of whistleblower protection: making sure our employees feel safe enough to come forward to report as they should concepts or violations of rules, regulations, or laws and any incident that they think causes a danger to the Veterans that we serve. 

Yvonne: Can you talk a little bit about the content of that training?

Georgia:  The training is modeled after the Office of Special Counsel’s own training on whistleblower protection and rights.

We went right to the authoritative source to get the primary content.

In addition, though, it also highlights some things that really all of us have been expected to adhere to really all along as Federal employees and managers and supervisors and that is the nine Merit System Principles that we should already know about.

We are going to give you information on each of these nine principles and hopefully enlighten you on what our respective rights and responsibilities are in these areas.

One of very important principles that I’d like to mention is to protect employees against reprisal for the lawful disclosure of information in whistleblower situations.

That’s the ninth Merit System Principle that relates directly to the content of this broadcast as well as of the training.

We’re also going to talk about the thirteen Prohibited Personnel Practices.

These are practices that everybody should be aware of and managers and supervisors must be aware of because they are absolutely prohibited from engaging in any of these practices.

They’re fairly lengthy but I will take time to mention a couple of them and one is, “Employers may not retaliate against a whistleblower whether it’s an employee or an applicant.”

Again, fundamental to the content of this training and to the topic that we’re discussing today.

And the last one, number thirteen, is something that actually is fairly arcane in the sense that not everybody thinks about this one but we know that many of us in Federal Government have to sign nondisclosure agreements but it is important that employers, in this case VA, must not implement or enforce any nondisclosure agreement or policy that lacks sufficient notification of whistleblower rights.

So it’s sort of an exception to if you will to the nondisclosure agreement.

No nondisclosure agreement that an employee signs must imply or suggest that that employee does not continue to enjoy his or her standard whistleblower protections.

Yvonne: We look forward to that, Georgia.

I want to thank you both again for joining me to talk about VA whistleblower rights and protections.

Georgia and Hansel: Thank you.

Yvonne: For more information, or for copies of any of the OSC publications mentioned, visit VA’s whistleblower rights and protections web page at the address on the screen.

See you next time.
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