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Ken:  On June 26, 2013, the Supreme Court ruled that Section 3 of the Defense of Marriage Act—DOMA—is unconstitutional.

In the last episode of Diversity News we focused on what this means for VA employees.

In this episode we’ll look at what this means for our Nation’s Veterans and their families and beneficiaries.

I’m joined again by Deborah McCallum, Assistant General Counsel in the VA Office of the General Counsel and a member of VA’s LGBT Workgroup and also the LGBT Workgroup legal counsel.

We have heard in the news that the Pentagon is giving LGBT Federal employees 10 days off to go to a state of their choosing to get married.

Wouldn’t this also then be available to VA employees?

Debbie:  The Pentagon said that they were giving active service members what’s called special leave to travel to a state that recognizes same sex marriage in order to get married.

They’re giving seven days of special leave to service members who are stationed in the United States and they’re giving ten days of special leave to service members who are stationed outside of the United States who are more than 100 miles from a state that recognizes same sex marriage.

Military personnel, whether they’re a buck private—I don’t know if they use that term anymore—a buck private or a general, get 30 days of leave per year.

Civilian employees, as you know, we can accrue leave.

Military personnel, when they take leave, weekends are counted.

So recognizing that the need to travel to a state that recognizes same sex marriage so that a military personnel who has a same sex partner can legally marry and therefore get military benefits for their same sex spouse or the family of the couple might be a hardship for military personnel given that their leave is so limited and because of the difference in how their leave is calculated and the reason for giving the military personnel special leave, I doubt if these same benefits are going to be given to civilian VA employees. 

Ken:  Are there any benefits available to a Veteran’s same sex domestic or common law partner even if they are not married?

Debbie:  Well, the VA has never recognized domestic partnerships—Federal government doesn’t recognize domestic partnerships.

Common law marriage might be a different issue, however, but they’re so few states—I think they’re only three or four states in the United States that actually recognize common law marriage anymore—and there have been situations where if the person was married in a state that recognize common law marriage, if they met the requirement for common law marriage, then the VA will recognize that common law marriage.

They’ve done that for heterosexual couples and I’m sure they would do that for same sex couples but domestic partnerships is something that’s not going to get you VA benefits.  

It has to be a legal marriage.

Ken:  What about those Veterans who live in a state that does not recognize same sex marriages?

Can they travel to a state that does and get married there?

Debbie:  Well, I guess the real issue here is if they travel to a state where same sex marriage is recognized and they get married, are they entitled to VA benefits?

Well, here’s the situation: there are two basis on which the VA determines who can have Veterans marital benefits.

DOMA only solved one of those problems.

When VA is trying to determine who is entitled to Veterans benefits, they of course look as to whether there is a valid marriage but valid marriage has two parts to it.

One of the requirements was that the marriage be between people of the opposite sex.

Well, obviously the ruling in DOMA took care of that.

It’s very clear that it’s no longer necessary for the people who are applying for Veterans benefits to be people of the opposite sex, but there’s a second part to determining Veterans benefits and it comes under the provisions of Title 38.

VA benefits are administered under United States Code Title 38 and in Title 38 many, many VA benefits are determined by what’s called the state of residence.

In other words, in order for a Veteran’s family member to be entitled to VA benefits, the VA looks to see not only whether the person was married in a state that recognizes their marriage but where they resided at the time that the entitlement to benefits came up so it’s a two-parter.

Getting married in a state that recognizes same sex marriage only solves one part of the problem.

So suppose someone got married in the state of Maryland—Maryland is a state that recognizes same sex marriage—but then they moved to Virginia or they lived in Virginia and they came to Maryland and got married and went back to their home in Virginia and they continued to reside in Virginia until the time that whatever Veterans benefits they’re seeking they were eligible for them.

Well, under the current Title 38 regulations, they wouldn’t be entitled to, the Veteran or their spouse wouldn’t be entitled—the Veteran’s spouse wouldn’t be entitled to benefits because at the time the benefits became due, they were living in a state that didn’t recognize same sex marriages.

So notwithstanding the fact that they got married in the state that recognizes same sex marriage, where they resided at the time the benefits became due was in a state that didn’t recognize same sex marriage.

Now what’s going to have to happen is the Congress and the government is going to have to change the regulations to Title 38 to make the eligibility the place of, what’s called the place of celebration—where the people got married—and not the state of residency.

But that’s not the case in a lot of VA benefits it’s not just where the parties got married, it’s where they end up living and where they lived at the time the VA benefits came to accrue.
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So, yeah, by going to a same sex marriage state and getting married, they’ve solved one half of the equation but they haven’t solved the other half of the equation and that’s the problem.

The rule is basically this: if the parties live in a state that recognizes same sex marriage when they got married and they continue to live in that state, the VA is probably going to consider them as being married, right?

If they live in a state where same sex marriage is recognized but they move to a state where same sex marriage is not recognized before they become eligible for the benefit they still are probably going to be considered married, okay?

If they live in a state that doesn’t recognize same sex marriages, say if they travel from Virginia to Maryland to get married, okay?

But they eventually move to a state that recognizes same sex marriage, they’re going to be married.

So, so far so good.

So where is the problem area?

If you live in a state that doesn’t recognize same sex marriage and you travel to a state that recognizes same sex marriage, you get married, but you come back to the state that doesn’t recognize same sex marriage and you live there at the time that the benefit comes about, it’s likely that the VA is going to say that you’re not married.

Ken:  Will VA take into consideration the income of a non-Veteran same sex spouse of a Veteran when considering whether the Veteran qualifies for a VA-guaranteed loan?
Debbie:  Well, Ken, for home loans under Title 38, it generally requires that the spouse of a Veteran must also be considered a Veteran in order to have a joint loan guaranteed by VA.

Now, as we said earlier, domestic partnerships are not marriages and a domestic partner is not a spouse for the purposes of deciding whether VA is going to guarantee the loan.

And, like I said, the result is a domestic partner who is not a Veteran can’t be considered a Veteran so but if a person, a domestic partner is also a Veteran then that doesn’t come into play because you can have a VA loan if both partners are Veterans because they each have their own individual entitlement but if it’s a matter of a domestic partner who is not a Veteran trying to have their income used to determine if VA is going to guarantee the loan, that doesn’t work because VA doesn’t recognize domestic partnerships.

If a couple is legally married under Title 38 then VA looks to the state where the Veteran and the spouse reside at the time of marriage or at the time the benefits accrues, in other words the time the time they’re trying to get the loan, the VA guaranteed loan.

The entitlement of a spouse to loan benefits generally only accrues when the Veteran and the spouse apply for the loan together because it’s only at that point when a non-Veteran spouse can be called a Veteran.

In other words, for the purposes of the loan, if they’re legally married, the non-Veteran spouse is considered a Veteran for the purposes of whether VA is going to guarantee the loan.

Now, first VA looks to where the Veteran and the spouse reside at the time of the marriage.

As long as one of them was a resident of a state which legally recognizes same sex marriage, it satisfies the requirements for granting a VA loan.

If that doesn’t work, VA looks to where the spouses will become jointly obligated on the loan so they look at the state where the loan is going to be taken out.

What hasn’t yet been considered, and what VA is unsure of, is how it would handle a same sex couple who reside and were married in a state that recognizes same sex marriage but where the loan is being taken out in a state that doesn’t recognize same sex marriages.

Now why is this an issue?

Well, the reason this is an issue is that certain states have community property like California so it matters whether the parties are recognized as married for the purposes if they split up whether one of the spouses or the other is entitled to community property and of course community property would include any real estate they own.

So the VA hasn’t quite figured out how they’re going to deal with that.

They’re going to have to take steps to protect the security interest in the property.

They also haven’t worked out what’s going to happen if the parties dissolve the marriage.

Something a lot of people haven’t thought about is that, and something that the courts are going to have to deal with now, is if they’re in a state that recognizes same sex marriage if they want to end the marriage then they’re not going to be able to just walk away, they’re going to have to file for divorce just like heterosexual couples and go through the divorce process and that might affect the security interest, the loan interest, in the VA guaranteed loan property.

For example, in the state of Maryland, Maryland can’t change title to property so if the property is held jointly by the married couple and they split up and they can’t agree on how to dispose of the marital property, the only thing the court can do is order the marital property sold.

Well, obviously, that affects the VA guarantee on the loan.

These are things that may have to be worked out as we go through the process of dealing with the loan guarantee process.

Ken:  Debbie, thank you again for joining me.

Debbie:  Well, thank you for having me, I appreciate it.

Ken:  For more information on VA’s LGBT Program, visit the web address at the bottom of the screen or email LGBTWorkgroup@va.gov. 

Thank you for joining us and see you next time.
