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Ken:  I’m Kenneth Hunter, VA’s National Lesbian, Gay, Bisexual, and Transgender—LGBT—Program Manager, and a member of VA’s LGBT Workgroup, a body that was established in January 2012 under the auspices of the VA Diversity Council to develop ideas and recommendations on strategies to identify and address any VA LGBT concerns and/or needs, and to ensure VA has an inclusive work environment that is free from sexual orientation and gender identity discrimination.

On June 26, 2013, the Supreme Court ruled that Section 3 of the Defense of Marriage Act—DOMA—is unconstitutional.

In this episode of Diversity News we’ll focus on what this means for VA employees.

I’m joined by Deborah McCallum, Assistant General Counsel in VA’s Office of the General Counsel and legal counsel for the VA LGBT Workgroup.

Debbie, what does DOMA say and what does it mean that DOMA was ruled unconstitutional?

[bookmark: _GoBack]Debbie:  Well, Ken, thank you for having me here today.

I’m happy to talk about DOMA.

A little history of DOMA.

What a lot of people might not understand and realize is that DOMA was actually passed and signed under the Clinton Administration.

A lot of people are surprised at that and what DOMA did, in effect, is it created a Federal law that defined marriage as only being between a man and a woman and it created a situation where the Federal government would not recognize, for the purpose of Federal benefits, any marriage that was not between a man and a woman so it didn’t recognize same-sex marriages.

By law, in order to be eligible to receive your partner’s pension in a divorce, you actually have to sign a form that acknowledges that you married to a person of the opposite sex before TSP or the Federal Government will release any pension benefits to you.

There are other implications, one of which that surface in the case that led to the ruling in DOMA so let me talk a little about what that case is.

Ms. Windsor and her partner, Ms. Spyer, had been together for 20-something years and when marriage became legal in Canada they went across to Ontario, Canada, and they engaged in a legal marriage—that was in 2007.

A couple of years later, in 2009, Ms. Windsor’s partner passed away.

Ms. Spyer had left all, everything, to her partner, Ms. Windsor.

If you’re married, you don’t pay Federal state tax on the inheritance.

Ms. Windsor applied for exemption from having to pay the Federal estate tax but the IRS ruled that, because of DOMA—because of Section 3 of DOMA that only defined legal marriage as between a man and a woman, that Ms. Windsor wasn’t entitled to an exemption from the Federal estate tax.

Now what happened is that resulted in Ms. Windsor having to pay almost $400,000 in Federal estate tax to the IRS as a result of inheriting the estate of her now-deceased partner, Ms. Syper.

Well, Ms. Windsor filed suit in District Court, which is the lower level of the Federal court, asking for a refund from the IRS for that money she had paid in estate tax and arguing that Section 3 of DOMA was unconstitutional as it defined legal marriage as only between being a man and a woman.

The trial court sided with Ms. Windsor.

The Federal Government appealed that decision to the Second Circuit Court of Appeals.

The Second Circuit Court of Appeals also upheld that DOMA was unconstitutional and that’s how it got up to the Supreme Court.

So, when it got to the Supreme Court there were a number of different bases on which the Supreme Court could have made their decision and those of us in the legal community were very curious as to which one they could have used.

They could have used the violation, the DOMA provisions, that defined marriage as only between a man and a woman, violated the Fifth Amendment due process clause that deprived Ms. Windsor of her due process rights in terms of being able to enjoy the benefits of marriage.

They also could have gone forward on the Fourteenth Amendment.

The full Fourteenth Amendment is called the Full Faith and Credit Clause of the Constitution and generally if something is legal in one state, another state will recognize it.

An example of that is in the District of Columbia.

The District of Columbia is one of the few jurisdictions that still recognizes common law marriage.

A lot of states have done away with that but the District of Columbia still recognizes common law marriage.

Well, if someone meets the criteria for having a common law marriage in the District of Columbia and they move to any other state, that state would recognize their marriage as being valid even though that particular state doesn’t recognize common law marriage and so the Court could have decided that not recognizing marriages that were valid in the state in which they took place, that a state not recognizing that marriage, violated the Full Faith and Credit Clause of the Constitution.

Another theory that they could have decided on is that the issue of what is a valid marriage has always been considered a state’s right.

States determine, make their own determination as to what they will recognize as a valid marriage and that’s always been a right reserved for the state but here you have DOMA, a Federal statute, that was coming in and saying for the purposes of at least Federal benefits, we don’t care what you say state, we don’t care if you recognize a marriage, we’re going to say that the marriage is not valid.

Well, the court decided to go with the Fifth Amendment decision.

They decided that DOMA was unconstitutional, that particular provision of DOMA that only recognize marriage as between a man and a woman, violated the Fifth Amendment Due Process Clause of the Constitution and. as a result of that decision. that opened the door for Federal employees and Veterans to get certain benefits that weren’t available to them before because they were blocked by doing so by DOMA.

Ken:  Interesting, interesting.

So there are numerous benefits—for both VA employees and for those Veterans, their families, and beneficiaries that VA serves and that leads me to my next question, let’s start with a basic question: who is now eligible to receive benefits?

Debbie:  Well, because of the court’s ruling in DOMA, same-sex couples who are legally married are afforded the same benefits and rights as heterosexual couples.

That includes the first benefit that they have, which seems to have been the most important to most people, LGBT people, is they’re entitled to the health benefits of the Federal employee.

Up until this time, a same-sex couple, even if they were married in a state where marriage was legal for same-sex couples, they couldn’t put their spouse on their health insurance.

Now you have the right to put your same-sex spouse and children of the relationship on the health insurance.

Some people may have missed the first go-around.

Basically, when DOMA, the court’s decision became final 25 days after it was entered by the court and there was a window of time right after the decision where people could add their same-sex partner and children to the health benefit.

Unfortunately, that time has passed, that time ended on August 26, but don’t fret because you can still add your same-sex partner or children of the relationship to your health insurance during the open enrollment period which comes up in November.

So if you missed that August 26 deadline for adding your partner or your same-sex spouse or the children to the health insurance, you’ll have another opportunity to do it when open-enrollment period comes around.

Ken:  So, this means that the open season is coming and I guess the next question that leads me to this:  Are legally married same-sex couples and their children eligible for the life insurance program? 

Debbie:  Yes, they are the same way as health insurance.

You can now add your same-sex partner and your children of that relationship to the health insurance, you go through the regular process of taking out life insurance and you can add them to the health insurance.

If I may go back a minute to the health insurance coverage, if you haven’t add your spouse to your Federal insurance, that the time and look at your coverage, look at any medical coverage that your same-sex spouse has so you can make an intelligent decision when open season comes around as to whether you should add your partner to your health insurance but, yes, just like health insurance, you can now add your same-sex spouse and the children of the relationship to your life insurance policy just like you can add them to the health insurance policy.

Ken:  So what other benefits are same-sex spouses and family members now eligible to receive?

Debbie:  Well you can add them to your dental insurance and you can allocate a deduction from your pay that goes into a Federal Spending Account and you can use that to pay for healthcare, medical care, and so forth, and the advantage of it is the money you put in that Federal Savings Plan is tax deductible.

Your same-sex spouse can draw from that account to cover healthcare expenses and so forth and so can the children of the relationship.

Long-term health care insurance.

Now, this has been in effect for a while a lot of people don’t know.

Last year, there was a decision made that same-sex partners could add their spouses to long-term health care insurance.

This just solidifies it even more.

You can add your same-sex spouse to coverage for long-term healthcare.

And, probably one of the most important benefits for purposes of retirement, is that you can now designate your same-sex spouse to enjoy the benefits of retirement and including survivor benefits in the same way that people in a heterosexual marriages.

Now, for those of you who are already retired, you’ve got a two-year window.

You’ve got until June of 2015 to go and to notify your retirement fund that you want your same-sex spouse to be given benefits from your retirement account.

You have to do in that time period.

Now, keep in mind when you do that, however, that it may reduce what you’re receiving in retirement because there’s a set-off.

Your same-sex partner is receiving retirement benefits it may affect what you’re being paid in retirement benefits but keep in mind you’ve only got a two-year window to do that so by June of 2015 you have to make that decision about whether you’re going to add your spouse to the retirement benefits that you’re receiving.

Ken:  Any other changes to benefits such as Thrift Savings Plan or the Family Medical Leave Act?

Debbie:  Well, yes there has been.

For those of you who don’t know, TSP of course is the Thrift Savings Plan that employees can contribute to towards their retirement and FMLA is Family Medical Leave Act.

In terms of TSP, just last month, the Thrift Savings Plan published regulations that would change the TSP to allow TSP benefits to be the same for same-sex married couples as it would for heterosexual married couples.

It was published for comments.

The comment period closes on October 21st and presuming as we will that at the closing of the comment period the published regulation change becomes law then same-sex married couples will have the same TSP rights as heterosexual married couples.

Family Medical Leave Act is a little different.

The Family Medical Leave Act of course is the right for a person to take up to 12 weeks of leave, paid or unpaid leave—if they have leave available to be paid, to care for a family member. 

The Department of Labor who handles FMLA has modified their regulation to allow same-sex married couples to take FMLA leave but the glitch is they have decided that, in determining whether a person is legally married, they look to the state of the residence of the couple and not where the marriage took place.

Now, this is completely contradictory to all the other employee benefits provisions of Department of Labor.

In every other benefits provisions of the Department of Labor, Department of Labor looks to what’s called the “state of celebration,” where the marriage took place in deciding whether or not the marriage is legal.

For this particular thing, for FMLA however, they’re looking to the state of residence.

Well, that can cause a problem and the primary problem it can cause is for an employer who has employees who work in different states, it’s going to require the employer to basically know the law in every one of the 50 states as to whether the marriage is legal.

So you could be, for instance, you could live in the District of Columbia and as a Federal employee you’d be entitled to FMLA leave but if you lived in the state of Virginia that doesn’t recognize same-sex marriage you wouldn’t be eligible to take FMLA leave.

You know this going to cause a great deal of confusion so hopefully that will get straightened out but that’s what’s happening in the area of TSP and FMLA.

Ken:  So Debbie all of the information that you mentioned this afternoon has been very informative and I want to thank you for joining me this afternoon.

We will continue this discussion in the next edition of Diversity News and take a look at what the repeal of DOMA means for our Nation’s Veterans and their families and beneficiaries.

For more information on VA’s LGBT Program, visit the web address at the bottom of the screen or email LGBTWorkgroup@va.gov. 

Thank you for joining us and see you next time.
